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Call for Evidence; Family Justice Review 
Response by Families Need Fathers (FNF) – the UK’s leading charity supporting parents through divorce and separation
1. 
What does the family justice system mean to you? What should the purpose of the family justice system be? What should not be included in the family justice system?

The family justice system has many meanings for the members of FNF. Primarily, it is a place that our members and service users go to revive or maintain a relationship with their children. 
The main purpose of the family justice system should be to keep both parents fully involved in a child’s life following separation or divorce, wherever appropriate: in short, to encourage shared parenting whenever possible. There is abundant evidence that children do better in life, generally speaking, where this happens.
 Compared with children who do not have both parents involved, they do better at school. They are less likely to go to prison. Their careers are more likely to prosper. They suffer fewer mental health problems, both as children and as adults. There will be a minority of cases where shared parenting is not appropriate, for example where there is proof that the ex-partner or children are at risk, but in the majority of cases it can be achieved, including where the two parents live some distance apart. We would like to make it clear that the presumption of shared parenting is crucial to the validity of our proposals overall. 
From our 36 years of experience supporting those using the family justice system, we have never met anybody who wants to come into contact with it. For our members and their children, we know that using the family justice system is far too often a painful and exhausting encounter, unlike any other that they have experienced. It is, however, absolutely crucial that the family justice system exists and, with fundamental reforms, we believe it does have an important role in our society.  So, what needs to be removed are the features that make a painful experience much worse: for example long delays in Cafcass reporting and listing court hearings, starting again with a new judge on a long-running case, accepting claims at face value without examining the evidence, and so on.
We believe that the system is not fulfilling its purpose, and justice for children is not being achieved. Families, and in particular children, are the losers of the system, as well as society as a whole. 
We feel it useful to show what shared parenting means in practice, mindful of leading academic research into the best post-separation outcomes for children in terms of their educational, emotional, sociological and psychological development:
· both parents being involved in routine as well as leisure activities;

· children sleeping, eating, doing school work and playing in each home with the support of both parents; 

· each parent listening and talking to the children;
· the parents sharing the important decisions concerning the children's lives; 
· each parent being involved in the children's schooling, sport, music and other activities; 
· each parent being fully aware of and involved in securing and promoting the physical, intellectual and emotional health of their children; children are part of two extended families: grandparents, uncles and aunts, cousins, etc.
2. 
What should the role of the state be when dealing with family-related disputes that do not concern the protection of children or vulnerable adults? To what extent should the state fund this?

The state should provide a family law system that handles such disputes fairly, efficiently and as speedily as possible.  The state’s intervention should be the minimum required to protect a child’s health and their and the parents’ right to family life in accordance with the Human Rights Act and the UN Convention on the Rights of the Child.
Parents are responsible for the upbringing of their children. The state should be an enabler to this, not an arbiter. For example, the pressure on Cafcass’s resources, especially since the Baby P case, could be significantly alleviated by focusing on a minority of cases where, for example, there are claims of child abuse or domestic violence. This would both allow such claims to be investigated more carefully and remove a major source of delay in cases which do not concern such claims. The Interdisciplinary Alliance for Children recently released a joint statement which questioned whether the Cafcass model is “either the most effective in terms of outcomes for children, or the most cost effective use of available resources, both financial and human”
. We agree with this. 
The Cafcass budget 2009-2010 was £131.2million; the actual expenditure was £131,796,000. In 2008-2009 they spent £3.6 million more than their original budget allocation of £114.9 million, consequently the Department for Children Schools and Families re-profiled Cafcass’s funding in December 2009 bringing forward £4.6 million from future years
. This is not sustainable financially, nor is it an effective model. 
The state should ensure that new services are available, provided at a high standard; with regular reviews of the deliverers.  
The state should also ensure that judges are able to case-manage, with a single judge or magistrate made responsible for each case. The use of parenting plans that ensure shared parenting wherever appropriate as the default option should be made available.  There should only be a move away from this where a shared parenting arrangement would put the children and /or ex-partner at risk of significant harm. 
The legal aid system needs to be reformed to ensure that one parent is not able to spin out court proceedings in a way that is, all too often, successful, so as to cut off the children from the other parents. Approximately a quarter of the £2.2 billion legal aid budget is spent on family cases and this has been slowly increasing. Expenditure on Family Graduated Fees Scheme cases is now 26 million pounds per year higher than it was 5 years ago – rising by over 30% from £74 million to nearly £100 million
. This provides justification for our proposed family law path, which will be discussed in detail in answer to Q6, that the system needs to change and re-focus. 
Insofar as the Government’s finances permit, we would like services to separating couples to be improved, drawing principally on the resources of the voluntary sector that already supplies such support.

We propose a new ‘private family law path’, aimed at encouraging parents to reach a private agreement. As soon as parents went to see a solicitor or put in an application to the court, they would be obliged to attend parental education and mediation. If mediation were not successful, then parents would be obliged to attend a high-conflict parenting course. 

3. 
How effectively does the current family justice system meet the needs of its users? 
FNF and the families that we support have a strongly held view, based on long experience. The current family justice system, generally speaking, fails significantly at meeting the needs of its users. It has improved slowly in our experience, but it has a long way to go before meeting the needs in a fair, child-focused, efficient and speedy manner.  For example:
· Most fundamentally, the legal system is divisive. It encourages conflict, for example by categorising one parent as the parent with residence and the other as non-residential. This division fails dismally to capture the reality of what happens in families following relationship breakdown, and generates bad feeling about each parent’s role. 

· There are a number of Family Court judges who do a marvellous job, in our experience. But there are not nearly enough. This needs to change, so that each court has full-time judges providing the continuity we called for in our answer to Q2.

· It is well known that Cafcass reports far too often are only delivered after long delays. Our members, members of the judiciary and others tell us that this has got worse, from a low level, since Baby P. 

· The expense of going to court is damaging to children and their parents. Funds that should promote the welfare of children are spent on often protracted legal battles. There seems a consensus that the number of those representing themselves as a Litigant in Person is growing. Some do not want to represent themselves, but many run out of money or cannot afford a solicitor, despite being ineligible for legal aid.

· Accusations against the other parent are too often taken at face value, without any proper investigation. This even applies to serious charges such as child abuse, domestic violence and alcoholism.
· Appeal against a judgment will, in general terms, only be allowed due to a failure in process or where the judgment is ‘plainly wrong’, yet the decision at trial is based on a ‘balance of probabilities’ and this is further contradicted by statute which sets out that the court must make judgments in the best interests of children. The three thresholds are significantly out of kilter allowing little redress for poor decisions. 
a. 
Does it have the capacity to deal with all cases comprehensively?

The family justice system is broken and expensive. Currently, the Ministry of Justice estimates that the cost of the family justice system is £800 million a year. The Centre for Social Justice estimates that the costs of family breakdown are running at c.20-24 billion pounds. Every year the cost to the individual tax payer is estimated to be £680-820
.

The system does not have the capacity in place to deal with most cases comprehensively, though there are comparatively rare, usually simple, exceptions. It also fails to target the cases which require most attention, instead applying a scattergun approach where some cases are treated too cursorily and others with too heavy a hand. Our members and our service users too often experience a grossly haphazard and sluggish system which is not fit for purpose. It is not uncommon for cases to take years to resolve. 
Children and their parents are locked in a cycle of conflict for far too long. Sometimes the children have become adults before cases are resolved. Cafcass is crippled with delays, as already noted, and they currently have nowhere near the resources to carry out their current workload. Given current fiscal prospects, it is clear that the Government will not be pumping in extra funds. Cafcass’s remit needs to be re-focused on cases where they are needed, particularly, and perhaps only, those where serious charges are levelled.
Due to the lack of judicial continuity, cases are often not handled thoroughly and expeditiously.  FNF is a national charity, which means that we can build up a national picture of court users’ experience around the country. The overall picture is very worrying. Service users experience a variety of different judges and magistrates. Our members often feel as though their case keeps sliding down a snake, instead of up a ladder. 
We hear mixed feedback regarding outcomes in court, and there seems to be a problem concerning magistrates’ decisions. Greater consistency and judicial guidance is required in our opinion. Judicial discretion and the wide range of possible outcomes from individual discretion lead to a belief that the choice of judge is as much a factor in outcome as the merits of a case. 
b. 
How could capacity in the system be increased?

FNF’s overall approach aims to increase capacity while taking account of the state of the public finances.

Our proposed new private family law path, which would promote parental education and outcomes-focused mediation, should mean that far fewer parents will require significant court time.  Mediation is more likely to succeed where the outcome of cases is less uncertain. A default presumption of shared parenting, together with mediation prior to court (as is the case in Sweden), is more likely to reduce court applications than mediation alone. 
Currently, time is often wasted, for example taking a new judge through the facts of the case. 
Savings from legal aid should be used to fund improved services to separating parents. The social returns would be significant, if this is well managed. 
The reform of Cafcass proposed above would improve capacity in one of the places where it is most needed and remove sources of waste in their resources.
c. 
How efficient is the system?

The system is crippled with delays and plagued with unnecessary costs. 
The family justice system can remain involved in many cases for years. This is only exacerbated by the delays inherent in the system itself: courts with overcrowded caseloads, lacking prompt advice from Cafcass and lacking specialist judges. This leads to significant long-term resource consequences for the State through continual court hearings and judicial involvement, extended provision of legal aid to one or both parents, and long-term Cafcass case involvement. In the most intractable cases there is often publicly funded independent legal representation for the children, which may involve publicly funded clinical experts, for evidence gathering purposes. Due to the lack of case management, many judges have to start from scratch, which is a waste of a precious resource. 
One of the current problems with the system is that parents do not know what to expect. The family justice system does not explain what it expects from litigants in the family courts. This has been addressed by the Midland Region of Family Judges and Magistrates, which published ‘What the Family Courts expect from Parents
’. We have had positive feedback on this paper from members. It is being distributed haphazardly around the country, not systematically. 
d. 
Does the system ensure equality and diversity?

The lack of a shared parenting presumption in law means that currently the system does not treat both parents as equally important to their children, in the large majority of cases where that is best for the child. The approach is that the ‘resident parent’ is sometimes left un-scrutinised, whereas the ‘non-resident parent’ is too often made to feel like an interloper, whose only role should be to fund the ‘resident parent’. (There is no guarantee that the parent receiving child support will spend it on the children, just as regrettably some parents for selfish reasons do not make an appropriate financial contribution to their child’s upbringing.) Yet before separation both parents were equally responsible for bringing up their children. A system which divides parents into ‘resident’ and ‘non-resident’ is not equal. 

Prior to its inception, there was an intention stated in both Houses of Parliament that The Children Act 1989 should do away with the concept of ‘custody and access’ and speakers in debates in both houses argued that shared parenting arrangements should be commonplace.
 Sadly, the President of the Family Court introduced her own interpretation after the introduction of the act that ‘shared residence orders should only be made in exceptional circumstances’. FNF believes that it should be left to Parliament to set child welfare policy and that any reform of family law should include more structured guidance for the judiciary, with the current ‘wide ambit of judicial discretion’ being limited. The role should be confined to two areas:
1) Clarifying any unforeseen situations, in other words to make rules which Parliament had not foreseen.

2)  To apply the law in the context of a changing society and to adapt the law to be in line with new legislation and societal trends. 
What actually happens when a relationship breaks down varies enormously from case to case. A child can enjoy the benefits of shared residence (a step on the way to shared parenting), as occurs in 11% of cases according to a recent study
. They can effectively have two homes in other cases too, though the time spent in each varies enormously. No parent providing one of these homes will regard themselves as ‘non-resident’. FNF supports them on that. Some children, sadly, will see one parent very rarely or not at all. Parents in that position are the only ones who are ‘non-residential’, and it is often not for a lack of trying to provide their child with a home.
The 80%/20% (alternate weekends) practice is widely regarded as the standard model by courts and Cafcass case officers (with honourable exceptions in both cases), although every day we hear of parents who are not seeing their children 20% of the time, or even at all. This model may well be inappropriate to the case, but a hard-pressed case officer can often find it easier to apply a template than think through what is best for the children in the case. Such children lose out on the benefits of having two parents significantly involved in their lives.
4. 
Are there areas within the current system where we could adopt a more inquisitorial approach, whereby the court actively investigates the facts of the case as opposed to an adversarial system where the role of the court is primarily that of an adjudicator between each side? What are the options, and advantages and disadvantages, for:

a. Private disputes

b. Public matters

Our principal concern is with private law cases. As indicated above, we do want courts to be much more inquisitorial. In particular we want serious accusations in these cases thoroughly questioned, to see if they are justified or not.  Moving away from the adversarial approach is also consistent with our overall approach to the system. We want it to encourage separated parents to work together in their children’s interests, not to war over the children and the money. 
The path we have proposed would provide a variety of options at different stages. The parenting course would encourage parents to accept responsibility for past serious misconduct and not to make false accusations. Arbitration would allow such points to be handled informally and a settlement to the satisfaction for both parents, wherever that is possible. A re-focused Cafcass would have the resources to examine serious charges thoroughly and advise the courts as appropriate. Courts with a lighter case load could get to the bottom of such cases effectively.
We do have a view on public law cases, though we see far fewer. There are certainly cases in our experience where a parent’s child is in care, for example, because of one parent’s behaviour or circumstances. Local authority social service departments are not always as aware as they might be of the option of asking if the child can be looked after by the other parent or wider family. 

5. 
How far are users able to understand the processes and navigate the family justice system themselves? 

We believe that currently it is impossible for many parents to navigate the system and to know where to turn for help and support. It is difficult for almost everyone. We have a steady stream of people through our helpline and the self-help sessions run by our 51 branches, asking for help (and getting it). 
For parents who currently represent themselves, life is particularly difficult. There is no guidance. Litigants in Person (LIPs) often don’t know how the system works on the most basic level, for example how to address a judge. FNF provides significant support to many LIPs and we are aware that they can’t find this support elsewhere.  We have published a guide for LIPs for our members. We have been working for over a year with the Ministry of Justice on guidance to be issued by HM Courts service to LIPs. We hope that guidance will be issued soon.
We believe that Litigants In Person with specific learning difficulties, such as dyslexia and dyspraxia are not adequately served by the court at all, and for some of our members, their communication disability and inability to cope with court paperwork and case management has led to all contact with their children being lost. We do not believe that there should be disadvantage caused by disability. Such litigants should receive legal aid or have the automatic right to a litigation friend (with rights of audience) if they produce a letter from a GP or expert confirming their disability.
a. 
Are there clear signposts throughout the system? 

Every day we hear the same: “I wish I had found out about FNF earlier in my case”. This is not a system which signposts effectively or clearly. 

Far more needs to be done to provide clear signposts to places where service users can provide help, to organisations like FNF. It is common for court officials, for instance, to block attempts to display information about the FNF helpline and self-help sessions on court premises. The new family law path that we have recommended would address this, as the parental education would provide this information. HM Court Service’s website also needs an overhaul to make it much more user friendly for both solicitors’ clients and LIPs. It might be best to build a new site aimed at this. 
The language of the courts can be unintentionally intimidating. Users need explanations in clear everyday English as far as possible. 

b. Do users know how and where to access accurate and timely information and advice? Is it readily available?

Some court users approach third-sector organisations like FNF and Citizens Advice Bureaux for information. Yet many people think solicitors are the only source of advice; and for some of those, this is much too expensive. For some, a lack of funds prohibits them from applying to the courts as they are unaware they can represent themselves, and unaware of where to go for help. The World Wide Web is a source, which can be useful and can be damaging. Users need sites they can trust. The new Consumer Financial Education Body website on the financial implications of divorce
  is a good example. In addition, www.direct.gov.uk  is a good resource for referring people to outside agencies and the third sector.  
We believe that our new family law path would address the current issues with signposting.
c. 
What are the options to support/enable people to resolve these issues without recourse to legal processes?

Before addressing that question, it is worth looking briefly at ways of encouraging parents not to get into the system at all.

Far more should be done in schools with regard to relationship education, which should be incorporated into Personal Social and Health Education (PSHE) lessons. 
We also need to provide people with information before people enter into committed relationships or marriage. Churches and registry offices could help here. It seems worthwhile to provide relationship information and support when couples become parents, as we know that having children has the greatest impact on the quality of relationships
. The bounty packs given to mothers in maternity wards should become parents’ packs, with this information as well as the material currently provided.
Turning to the question, we need to make the system clearer, so parents know what they are expecting. They often have no idea of likely outcomes. A presumption of shared parenting is crucial here. Parents would have a much better idea of whether or not they would qualify, and have a disincentive to engage in lengthy litigation. 
Our proposed new family justice path, with parental education and mediation, would mean that parents know much better how to avoid protracted court cases; and better appreciate the advantages of private arrangements, even in high-conflict cases.
Family policy could benefit from examining the lessons of the experience to date of the Child Maintenance and Enforcement Commission’s Options scheme, which aims to encourage private agreements on family finances instead of using CMEC and the courts. 

6. 
How best can we provide greater contact rights to non-resident parents and grandparents?

Firstly, we need a system that does not divide parents into ‘resident parents’ and ‘non-resident parents’. What this often means to parents is ‘winner’ and ‘loser’. What it means too often to the system is ‘parent you need to engage with’ and ‘parent you can ignore’. What it means to children is mum and dad. 
Language matters. Terms such as ‘contact’ have no relevance in today’s society and mean nothing to children and parents. It is divisive and demeaning. Somebody can go from being a father or mother (we have both in our membership) with a full and loving relationship, to ‘non-resident parent with, or worse still without, contact’, for no good reason and to the detriment of the child. 

We propose a new system, as well as a new path to family justice, based on the following: 
· Presumption of Shared Parenting 
Having led the world with the Children Act 1989 and similar Scottish legislation, the legal systems of Britain have fallen behind other parts of the world, as we detail below at Q29, on shared parenting legislation. FNF hopes very much that the review will examine the case for shared parenting fully. We are happy to comment further in detail. FNF was delighted that Brian Binley MP introduced a bill on shared parenting that FNF drafted, as a contribution to the review. It is stimulating constructive comment, including from the legal profession. 

There will be cases where shared parenting is not appropriate, for example where there is proof that the ex-partner or children are at risk, but in the majority of cases it can be achieved, including where the two parents live some distance apart. It does not mean that the child must split their time 50/50, but it does mean that they spend a significant length of time with each parent, and both parents are fully involved in bringing up the child.
· Reducing costs to the Government, to individuals and to society 

Our proposals on cutting the legal aid budget substantially, re-focusing Cafcass and streamlining case management by judges would all reduce the Government’s costs, as well as those of separating individuals and society more generally.
· Solution focused, not problem focused 

The aim of the reformed system would be to encourage parents to reach an agreement, even in high-conflict cases, in the best interests of the child. Speedy action would avoid many of the pitfalls of the present system. 
· Judicial continuity

From our conversations with members of the judiciary they would much prefer continuity of the kind that we recommend. 
We propose the following private law path; 

1. All family law solicitors would inform their clients of the newly defined family justice process and shared parenting will be explained from the outset.  They will advise parents what they can expect and what is expected of them. If parents represent themselves then they will be able to access the documents (online, Citizens Advice Bureaux, third sector organisation, the court) and they will be able to access what they can expect and what is expected from them. They will also be directed to the next steps. 
2. All parents would be obliged to undergo parenting sessions, before they undertake legal action. The aims of the parenting sessions are to address how to communicate effectively with their ex-partner; to encourage parents to focus on their responsibilities as parents; to encourage parents to reach private solutions without using the courts; and to describe the court process for those interested in pursuing it. The emphasis would be on what is in the best interests of the child. 
3. The parenting session would be quickly followed (within 4 weeks) by mandatory mediation. Mediation would be provided by registered practitioners, from the legal profession or elsewhere, including McKenzie friends
. During this time, both parenting time arrangements (rather than contact arrangements) and financial issues relating to the children’s welfare will be discussed with the aim of an agreement between the parents through the use of a Parenting Plan.

It is important that such agreements cover where the child will be on different days and  also other key points, such as  where and when and how children are handed over from one parent to another (often through an intermediary, such as the school). 
4. Once a parenting plan has been agreed the parents will come before a judge who will effectively make a consent order, which can be done by simply registering the agreement with the court, with judges able to hold a hearing where they thought there was good cause. 
Parents will submit to the Court their Parenting Agreement together with confirmation that they have undertaken the required parenting education sessions and mediation. These might be confirmed through certification. Judicial approval would be given within a defined timeframe, ideally around 4-6 weeks. In the majority of cases, there would be no need for a formal hearing or attendance at Court thus freeing Court time and so reducing costs.

If parents cannot agree or one parent is resistant to parenting time arrangements they would undergo a high-conflict parenting course, to be held within four weeks, before returning to Court. The judge assigned to each case will retain it in the great majority of cases. 

Through this stepped process the judge will quickly become aware of increasing acrimony between the parents and will more rapidly be able to implement actions necessary to achieve ‘solution-focused’ outcomes by imposing parenting arrangements and possibly financial settlements, where necessary and as appropriate. The court shall have the power to make an interim order. 
5. The parents would automatically come before a judge 3 months from the initial agreement to confirm the arrangement is working satisfactorily. If not, a parenting support workshop will be made available.
6. If after an order or parenting plan has been agreed, and one parent breaches the order or arrangement, the parents will have to immediately return to Court, before their assigned judge (where possible) within 24-48 hours to resolve issues. 
7. If an order/ parenting plan is breached parents would have to attend or return to the high-conflict parenting course and they would have to return to court again. 
7. 
How effective is alternative dispute resolution (ADR), such as mediation, collaborative law and family group conferencing? What types/models of ADR are more effective and for which circumstances? Does this differ according to cases? How could we improve it and incentivise its use and what safeguards need to be put in place?

The scanty evidence available to us suggests that ADR is still only used occasionally, so we do not have a settled view. Our impression is that it can improve outcomes, save time and reduce costs but only where outcomes from proceedings are more certain from the outset, which a rebuttal presumption of shared residence would afford. ADR is much more common in the commercial world. It would be helpful if the review could see if any lessons can be drawn from there, despite the different contexts. A variety of kinds of provider should be on offer. A lawyer in one case may have the right impact, whereas another couple might need the services of someone more like a counsellor.
8. 
To what extent do issues around enforceability of court orders motivate decisions to go to court? To what extent does it affect decisions within and outcomes of cases?

One of the most frustrating, testing and provoking issues for FNF members is the issue of enforceability. Parents don’t want to give up on their children, or see them less, or have their children think they’re at fault when they’re not, if a court order is broken, which it often is. They will of course go back to court. Although the enforcement measures provided in the Children and Adoption Act 2006 were welcome, we see little progress on the core problem of stopping parents from breaking orders.  As a short-term step, the President of the Family Court might issue revised guidance to judges on their use, drawing on any recent work on their use.
We note that with regard to the attachment of warning notices, this was not intended to be subject to judicial discretion, but in practice, is.

We feel that our proposed family law path will address the core problem, via our recommendation that parents will have to return immediately to Court, before their assigned judge (where possible) within 24-48 hours to resolve issues. 

9. 
Are there elements of cases which could be considered outside of a court setting and if so by whom? For what type of cases would this be appropriate and what sort of settings might be suitable alternatives?

What are the benefits and disadvantages?

There are. Our new private family law path would mean that most elements of the case will take place outside the court setting, for all cases that don’t involve domestic violence, child protection or other serious issues.  We believe that a mediated settlement is most likely to be effective where there is a default presumption of shared parenting, as is the case in Sweden, where mediation is funded by the state.
Parental educational courses, mediation and high-conflict parental courses would all happen outside the court setting. We have listed above the benefits of our proposed path. 

10. Would adding a triage stage, whereby cases are assessed as to the appropriate course of action, make the system more efficient; i.e. by speeding processes up, ensuring resource could be allocated appropriately etc? In what areas might this be appropriate?

Our proposed family law path would make the system far more efficient and would free up the system for cases which need more resources (i.e. cases which involve child protection concerns). At that stage, it might well be helpful to use triage, to ensure that the most urgent cases are given priority. However, it will not be so necessary if our proposed family law path is implemented. Success is also dependent on all the position holders within the system (i.e. judiciary, mediators) being properly trained and well resourced. 

11. Do you think the family justice system is well organised and managed? What are the strengths and weaknesses of the current governance and management structures? Who should take responsibility for the decision-making process? Who should be responsible for the administrative running of the system?

It can be seen from our earlier answers that we do not think the system is well managed or organised. Responsibility is too dispersed. It is often difficult to get information from the Ministry of Justice on the treatment of cases in different courts. Some good research has been done, but everyone concerned still has a limited understanding of how the system operates. The Court Service seems to be ill-prepared for family law cases, and all the emotion they generate; although court officials are often courteous and as helpful as their training (or the lack of it) allows. Against a background of increased pressure on resources, these and other problems will get worse. 
Parliament and the Government are responsible for the legal framework. The Departments leading on family law and policy should ensure that the system is running smoothly, and identify any areas needing reform, and propose solutions.  On making it work, judges are at the heart of managing cases and should be trained and act accordingly. Cafcass needs to be re-focused, ensuring that case officers are fully up to speed on any changes following the review and act consistently with them. 

We have grave concerns about the guidance by way of legal precedent in leave to remove and internal relocation cases and the harm caused to children in such cases. The court’s current guidance goes counter to the paramountcy principle enshrined in the Children Act, and attempts at appeal and a review of the ‘binding precedent’ by the Supreme Court has been prevented by the Court of Appeal. We believe that child relocation should only be allowed by the court if it can be shown to be in a child’s best interests. We believe that legislation is necessary to afford greater protection to child welfare in this area, as the courts are currently prohibited from paying sufficient regard to academic research which highlights the likelihood of harm children experience when separated from a parent. New legislation should prohibit the court from moving beyond the guidance as set out in the Washington Declaration on International Family Relocation, and this more child-focussed guidance should also apply to relocations within the jurisdiction.
12. What systems issues are there? Eg. how could things like IT, filing and administrative processes be improved?

It would save time and money if users could file papers online. This would remove the administrative burden from the court service and reduce costs. 

13. Who should take ownership of cases when they are in the family justice system? Who is the case manager? And at which point do and should they relinquish responsibility?

The designated judge would act as a case manager, until an agreement is reached. They should relinquish responsibility at that stage, providing the couple do not go back to court within six months.
14. How can we ensure that there is sufficient and appropriate accountability throughout the system?

Different kinds of accountability are needed at different stages. 

There have been regular changes in family law since 1989, but this is the first time since then that an in-depth review has been undertaken. The system needs more regular reviews. 
Judicial independence is a thorny area. We have found the judiciary increasingly open to consultation in recent years and we trust that trend will continue. Family Justice Councils are very useful for bringing together all interested parties in discussions of the system (though our volunteers find some Councils more welcoming than others). 

We have also enjoyed better relations with Cafcass at a national level in recent years. But case officers often seem at odds with the messages we are given centrally. We look forward to Cafcass issuing soon the guidance on shared parenting that has been under discussion for the last 18 months or so.

Cafcass / Social Services malpractice during court proceedings or as part of proceedings may not be subject to complaint to the Local Government Ombudsman. In such circumstances, our members have been told that this is a matter for the trial judge or appeal. We believe that systemic failings such as those seen in Haringey Social Services could have been addressed earlier if the Local Government Ombudsman’s remit was widened to encompass social worker malpractice during proceedings. 
We believe that s.54 of the Access to Justice Act 1999 needs to be repealed, as this removes the citizen’s ability to approach the Supreme Court for a review of precedent established by the Court of Appeal. The CoA currently has a veto on the review and progression of law by way of refusing permission to appeal. This action prohibits cases being heard by the Supreme Court. This has led to a review of guidance for international family relocation cases (‘leave to remove’) being held up despite considerable national and international criticism.
15. How well do different organisations/partners in the family justice system communicate, share information and work together to resolve cases?

One of the huge failings of the family justice system is the lack of joined-up-working. Our proposal for case management would address this issue; either the judge or magistrate would be responsible for being in contact with all relevant agencies. 

Communications sometimes work well. Some solicitors work hard to bring about a mutually acceptable solution without recourse to prolonged court action. Others can damage communication by adopting an overly aggressive approach (and aggression comes from parents, frustrated by the system’s shortcomings.) So it is the lack of working together that is the main problem very often. That is not the fault of any particular agency. It starts with the legal framework and runs through the rest of the system, as discussed above. 
16. How clear are the different roles and responsibilities of those who are involved in the family justice system (such as the judiciary, legal practitioners, social workers, Cafcass officers, expert witnesses, administrators, IROs, court staff)? Are all these roles necessary? How effectively are these roles fulfilled?

It is more that too many players are involved, from their various perspectives, than a lack of clarity of roles, in our experience. Our proposals would remove many of these players from a great number of cases. 
17. Where do you think there is scope to make efficiency savings within the family justice system?

We refer to our answers above about legal aid, re-focusing Cafcass, case management and online court services.
However, trying to achieve full cost recovery fees is the wrong route. The 14.12% increase in court fees which came in to force on September 1st 2010 goes too far. The Family Courts needs to be available for families to access justice, not only for families able to pay for justice. 
18. What improvements to funding arrangements and mechanisms could be made?

See above on legal aid. 
Fees policy under the last Government was based on the policy that family court ‘services’ should move towards charging at full economic cost. But they are not services in the usual sense. They are processes that parents are often compelled to go through to see their child. The policy should be reviewed. 

19. Please tell us about your role in the family justice system. What value does this add to the family justice system?

FNF provides an invaluable role in the family justice system and we are recognised throughout the system for the support services we provide. We hope to provide a far lesser role and believe we would if the reforms we have proposed were implemented. 
20. What qualifications and experience should be required for the different roles of those who work in the family justice system? What should be included in initial training and continuous professional development?

We shall answer this question in a way which corresponds with the roles in our proposed path. 
Judiciary

Currently, there is insufficient consistency in the approach different judges take. Many of our members see the system as a lottery, with the chance of receiving a positive order varying from court to court and judge to judge. Of course judges have to have the latitude to make judgments according to the circumstances of each individual case, but more needs to be done to provide guidance on the general principles that should apply in such cases; and of judgments in similar cases.  Judicial discretion is too wide. The judiciary also sit in private, which means that their judgements are not open to public scrutiny which is woefully inadequate. 
The legal profession

It is crucial that the legal profession be better trained in encouraging clients to reach agreement outside the court, and to be more constructive if they go to court. We are not of course saying this never happens. It often does, but too often in our experience it does not. We are very grateful for the help solicitors around the country give to our branches, for example, in this respect. The universities that are teaching law might fruitfully contribute here. We do however note the Legal Services Commission’s finding in 2007 that mediation was only mentioned to a third of parents receiving legal aid.
Psychologists
Many – though by no means all -- of the psychologists who act as expert witnesses lack in-depth knowledge and understanding of problems associated with children implacably hostile to one of their parents. This is a very difficult situation to determine and psychologists need specific training on ‘parental alienation’.  The case of Re S (A Child - Transfer of Residence) highlights the many complex issues involved and the need for in depth expertise. The child had been caught up in extensive litigation and the case had become very difficult and protracted over a significant period of time. This may have been preventable with effective early intervention and greater understanding of the issues at the earliest possible instance. 

Providers of parenting courses
Providers will need a mix of skills and expertise, including: dealing with highly emotional cases (including high-conflict ones); encouraging conflict resolution; a knowledge of the family court system. 

Mediators 
As indicated above, mediators may possess a professional level of legal expertise, but they will certainly need conflict resolution skills.

Cafcass/ Cafcass guardians / National Youth Advocacy Service (NYAS)
Under our proposed pathway they will have a different set of responsibilities. They will need specific training on shared parenting; on effective co-parenting and communication; on children who have been alienated or in hostile environments.  Their training should be refreshed from time to time to give them a more informed perspective on family policy, law and research, as a background to the cases they deal with.
21. Are there sufficient performance management and feedback mechanisms throughout the system as a whole?

There is little or no feedback in the current system. We need much better information about how the system is performing, and more systematic opportunities for providing feedback. We have found Ministers and officials generally very open to consultation, but it is often ad hoc. The review is a notable exception!
One bad habit that developed under the previous Government was that the questions in consultation documents were drawn much more narrowly than the subject matter of the papers. Questions should allow comment on the entire subject, not just a few questions the Executive is comfortable with answering.
22. How could the system be improved to ensure it meets the needs of users and secures positive outcomes for children?

By implementing our proposed family justice path and the reforms that we have raised, most significantly by legislating a presumption of shared parenting. 
23. How can we ensure sufficient protection is afforded to vulnerable adults through the system?

In one sense or another, most adults who come into contact with the family justice system are vulnerable, though they would often not meet the tests in recent legislation.
We believe that our proposals would help protect vulnerable adults, by encouraging a more sympathetic and transparent handling of their cases.
For adults who have learning difficulties, mental health problems or other such vulnerabilities, the services more generally available for this group are relevant. They should be a priority when resources allow.  LIPs should have the automatic right to a litigation friend with rights of audience.
Within the family law system, the various agencies and actors need to be aware of the needs of this group and treat them appropriately. Training may well be useful.

We think most adults are vulnerable when caught up in disputes over their children, as there is often a fear of unknown outcomes, loss, and a process which is unfamiliar and indeed daunting for many. We believe the court experience would be less traumatic if all proceedings and hearings (contested or otherwise) were held in chambers around a table rather than in some cases being heard in a formal court (which in some courts is the same setting as used for criminal trials). This would free up court rooms for more complex or criminal cases.
24. In what types of cases is it important to hear the voice of the child to assist with decision making? How should the child’s voice be heard in the family justice system?

There has been an increasing trend in recent years to pay more attention to the wishes of children as they express them, increasingly so as they get older, and we welcome that. The one rider we would add is that alienation is not currently recognised nearly as much as it ought to be. Speedy court processes will deprive parents of the opportunity to make their children hostile to the other parent in many cases, but the problem will continue and needs to be addressed. 

In our proposed path, listening to the voice of the children is appropriate at all stages. The courses should cover the need to involve children in what is happening in ways that will reassure the child, not make them anxious or, in the worse cases, feel guilty. Mediators may well want to involve the children, though that has to be handled sensitively. And courts should do more of what they are doing already. This may also involve Cafcass and NYAS, particularly in high-conflict cases where children may be considered to be at risk. 

25. How effective are Cafcass and CAFCASS Cymru? What should their role and remit be in the future?

The pressure on Cafcass’s resources is huge, as noted above, especially since the Baby P case. There is too much variation between different case officers. Training needs to be improved. Some good work is done, but we get a steady stream of complaints about Cafcass.  We believe that this is a symptom of an organisation that is under-resourced and has far too wide a remit.
In terms of reporting, and as had been a matter of criticism in Ofsted inspection, Cafcass should not be venturing opinion, but should limit their reporting to factual matters.
26. What has guided your response to the questions posed above, e.g. personal experience, feedback from the public, specific research or evidence?

FNF has worked with those using the family justice system for 36 years. Our response is a combination of our experience, what our service users are telling us and research by ourselves and others and the work we have done with professionals.  

27. What can be learned from the way in which other sectors work which could be transferred to the family justice system?

The experience of other courts on more transparent justice is relevant. Recent reforms do not go far enough.
We have mentioned commercial experience of arbitration. The voluntary sector has a good deal of relevant experience, for example on dealing with the angry and upset.
28. Do you know of any good and innovative practice in the UK that the Review Panel should consider? What wider services could be tapped into (especially in the children’s sector) to support the family justice system?

Midland Region Family Justice Experience: In 2009 The Midland Region of Family Judges and Magistrates under the leadership of Mr Justice McFarlane developed a document entitled ‘What the Family Courts expect from Parents’. This document is provided to all parents attending Court in the Midlands and explains to parents that although they might find it difficult, the Court expects them both to behave in a responsible manner during proceedings to resolve difficulties relating to parenting matters. This one-page parental guidance document is said by our members in the region to have made a major difference in altering the prevailing atmosphere of parenting arrangement negotiations in the Midlands. The question remains whether further advances could be achieved if such a document was implemented by all Courts across the country.
Family Proceeds Rules 1999: The Family Proceeds (Amendment No 2) rules were announced and these came into force in 2000. Despite enormous scepticism, these rules dramatically streamlined the finalisation of ancillary relief agreements thus achieving quicker and cheaper outcomes as a direct result. No more than three hearings are usually required and a timetable is laid down within which the divorcing parties must work. If similar measures could be put in place for parenting related court issues including parenting orders or better yet, combined parenting and ancillary relief orders, then again this would achieve enormous benefits for everyone.

29. Is there anything we can learn from international examples?

There is an enormous amount we can learn. Australia, many US states and several European countries have or are planning shared parenting legislation. It should be noted that there was a presumption of shared parenting in the three countries which topped UNICEF’s research into child happiness in the industrialised world while the UK came bottom. We do not believe this to be a coincidence.

In addition, many of these jurisdictions provide much more systematic support for couples who are separating. The State of Florida, for instance, provides obligatory short educational courses covering divorce issues.  Couples’ duties and responsibilities as parents are explained. There is an additional intensive parenting education course for divorcing parents unable to reach parenting arrangement agreement at the first stage of the process. In Australia there are family relationship centres providing a range of information and support for the separating. 
The Australian Government also financed a massive research project on the impact of their 2006 Act. It is early days, but the results are encouraging. For example:

· Most parents with a child under 18 years old agreed that the continuing involvement of each parent following parental separation is beneficial for the children, and the proportion agreeing has slightly increased from 2006-2009.
· Most parents in the 2009 survey believed that spending approximately half the time with each parent can be appropriate, even for children under 3 years old.
· Parents with shared care-time arrangements were as likely or more likely than parents with other care-time arrangements to believe that their parenting arrangements were working well for the child, mother and father.
· Parents who contributed jointly to decisions about their child were more likely than other parents to indicate full compliance in providing child support payments.

· Shared decision-making is much more likely where there is shared care time than where the child spends most or all nights with one parent.
· About two thirds of parents who separated after the 2006 changes had used family relationship services after separating. These parents were less likely than those who separated prior to the 2006 changes to have used lawyers or the court process.
· Nearly three-quarters of parents who separated after the 2006 changes had sorted parenting matters out within a year or so of separating.
· An Australian Government report published before the 2006 Act indicated that there were perceptions in the community about an 80–20 rule in arrangements for children to spend time with their parents after separation, with mothers mostly having their child for 80% of the time. The evaluation data show that advice consistent with such a rule was provided by lawyers much less often after the reforms than prior to the reforms.

With regard to the handling of relocation cases (leave to remove and internal relocations), we endorse the March 2010 Washington Declaration on International Family Relocation, and firmly believe this should replace the much criticised common law binding guidance from the case Payne v Payne.

30. What question would you have liked us to ask that we haven’t posed and what would your response be?
Should the Children Act 1989 be amended to include a presumption of shared parenting? 

Our answer: Yes. A presumption is exactly that, not a stipulation, instruction. Judges will still have the freedom to take the decisions that are in the best interests of the child. There will be no weakening of the paramountcy principle. But in most cases shared parenting is in the best interests of the child, and the law should recognise that reality.
Is it necessary to have a legal definition for Parental Responsibility? 

Our answer: Yes, it is not enough that this is defined by case law. We believe that if parental responsibility was given a full definition it would be much harder for schools and doctors to ignore a parent. 

Do you think that the family courts should be open to the public and the media? 

 

Our answer: Families Need Fathers (FNF) has long supported and promoted ‘transparency’ In the Family Courts. When consulted in 2007, FNF argued that “The Family Courts should be open, but with appropriate reporting restrictions to protect the identity of children. The Family Courts and the divorce process they administer, are damaging children and families up and down the country. Their secrecy prevents the reform that is widely agreed to be necessary. Their secrecy also causes and facilitates a wide range of problems, such as adversarial proceedings, false allegations, the use of unreliable evidence, and poor and unpredictable decision-making.” 
 

We feel that the Children, Schools and Families Act 2010 did not go far enough.  Individual children should be protected from being publically identified. So there should be no citing of names or of details that would result in identities becoming known. The rules that prevent this in criminal cases involving children provide relevant experience on how to do this, and these should simply be applied in the family courts.

The interests of the children caught in the system demand that the legal proceedings whose outcome will so affect their lives are carefully made, with all relevant factors scrupulously assessed. The welfare of many children not directly involved will be indirectly affected, by beliefs about what will or may happen should the issue become one to be decided in court. The issues concern some of the most vulnerable children in our society. The decisions made concerning them are made by public authorities. They are paid for wholly or largely out of public funds, applying law created by Parliament. There is a wholly legitimate concern about how and why decisions are made, whether they are the best ones, and what the consequences are for the individuals and society. It is not only 'outsiders' who do not know what happens. Even people within the system do not know what happens in parts of the system other than their own. In sum - the quality of justice is unacceptable. 
Families Need Fathers 16th September 2010
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